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Item 5.02

Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory
Arrangements of Certain Officers.

As previously disclosed, Randoll Sze resigned as the Company’s Chief Financial Officer and its principal financial and accounting officer
effective August 13, 2021.
On September 1, 2021, the Company entered into a consulting agreement with Mr. Sze (the “Company Consulting Agreement”), pursuant to
which Mr. Sze will provide consulting services to the Company. Axis Therapeutics Limited (“Axis”), a majority-owned subsidiary of the Company, also
entered into a separate consulting agreement with Mr. Sze on September 1, 2021, pursuant to which Mr. Sze will provide advisory services to the Chief
Executive Officer of Axis.
Pursuant to the Company Consulting Agreement, Mr. Sze will provide consulting services to the Company for one year, which term will continue
unless terminated earlier by either Mr. Sze or the Company. Mr. Sze will receive as compensation for services provided under the Company Consulting
Agreement an extension of the term of Mr. Sze’s outstanding stock options granted pursuant to the Company’s 2017 Omnibus Incentive Plan through the
term of the Company Consulting Agreement. Mr. Sze will receive no cash compensation for his services.
The foregoing description of the Company Consulting Agreement is a summary of its material terms, does not purport to be complete, and is
qualified in its entirety by reference to the Company Consulting Agreement, a copy of which is filed as Exhibit 10.1 to this Current Report on Form 8-K
and is incorporated herein by reference.
Item 9.01

Financial Statements and Exhibits.

(d) Exhibits
Exhibit No.

Description

10.1

Consulting Agreement, dated September 1, 2021, between Athenex, Inc. and Randoll Sze

104

Cover Page Interactive Data File (embedded within the Inline XBRL document)
1

SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
ATHENEX, INC.
Date: September 3, 2021

/s/ Johnson Y.N. Lau
Name: Johnson Y.N. Lau
Title: Chief Executive Officer
2

Exhibit 10.1

Document Number:
Effective Date:

FORM

ATX-GBL-FORM-0016
17APR2019

Athenex, Inc. Consulting Agreement
This Consulting Agreement (the “Agreement”) is made and entered into this 1st day of September 2021 by
and between Athenex, Inc., a Delaware corporation with its principal office at Conventus Building, 1001 Main
Street, Suite 600, Buffalo, New York 14203 (“Athenex”) and RANDOLL SZE (“Consultant”). Athenex and
Consultant are sometimes referred to herein each as a “Party,” and together as the “Parties.”
1.

SERVICES
1.1. Services.

1.2. Commitment. Consultant agrees to make himself available to render the services described in
Exhibit A (the “Services”) from time to time as requested by Athenex. Consultant agrees that the Services shall
be provided in a professional and workmanlike manner. Athenex acknowledges that the Consultant is under the
employment of another institution as at the date of this Agreement. Therefore, Athenex agrees that the Consultant
would provide the Services subject to his duties under his employment, and that Athenex agrees, consents and
waives any actual or potential conflicts of interest that the Consultant may have during the Term as a result of his
employment.
2.

TERM

Subject to Section 6.1, this Agreement shall be for an initial term beginning as of the date set forth in the
first paragraph and ending August 31, 2022, unless earlier terminated as provided in this Agreement. Upon
expiration of the initial term or any renewal term, this Agreement shall automatically renew for a period of one
year, unless earlier terminated as provided in this Agreement (the “Term”).
3.

COMPENSATION AND EXPENSES
3.1. Compensation. The Consultant will provide the Services to Athenex for no cash compensation.

3.2. As consideration for the Services, Athenex agrees to treat the Consultant as in “Continuous Service”
(as defined in Athenex’s 2017 Omnibus Incentive Plan (the “Plan”) during the Term (“Continuous Service Term”)
for purposes of the vesting of the Consultant’s stock options granted under the Plan and that the applicable “PostTermination Exercise Period” (as set forth in the applicable Notice of Stock Option Award) of such stock options
will be measured from the end of the Continuous Service Term, provided, however, the Post-Termination Period
may not extend beyond the stock option’s applicable Expiration Date (as set forth in the applicable Notice of
Stock Option Award). The Consultant acknowledges and agrees that any exercise of the stock options more than
three months after the end of the Continuous Service Term, however, will be treated as the exercise of a
Non-Qualified Stock Option (as such term is defined in the Plan).
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3.3. Expenses. Athenex shall reimburse Consultant for reasonable travel and other out-of-pocket expenses.
Consultant shall not receive reimbursement of expenses incurred by the Consultant in the performance of the
Services unless such expenses have been approved in writing by Athenex prior to the expenditure and then
reimbursement shall be made in accordance with the procedures set forth in Exhibit B.
4.

OWNERSHIP OF INVENTIONS

4.1. “Inventions” means all inventions, ideas, discoveries, developments, methods, data, information,
software, improvements and biological or chemical materials, (whether or not reduced to practice and whether or
not protectable under state, federal, or foreign patent, copyright, trade secrecy or similar laws) conceived, created
or developed by Consultant (whether alone or with others) in the course of providing Services or as a result of
Confidential Information acquired by Consultant.
4.2. Ownership by Company. All Inventions are and shall remain the exclusive property of Athenex, and
Athenex may use or pursue them without restriction or additional compensation. Consultant shall promptly and
fully disclose to Athenex any and all Inventions. Consultant shall maintain complete written records of all
Inventions and of all work or investigations done or carried out by Consultant at all stages thereof, which records
shall be the exclusive property of Athenex.
4.3. Assignment of Inventions. Consultant hereby assigns and agrees to assign to Athenex all of
Consultant’s right, title and interest in and to any Inventions. Consultant agrees to cooperate fully in obtaining
patent, copyright or other proprietary protection for such Inventions, all in the name of Athenex and at Athenex’s
cost and expense, and shall execute and deliver all requested applications, assignments and other documents and
take such other measures as Athenex shall request in order to perfect and enforce Athenex’s rights in the
Inventions (including transfer of possession to Athenex of all Inventions embodied in tangible materials) and
hereby appoints Athenex its attorney to execute and deliver any such documents on its behalf in the event
Consultant fails or refuses to do so.
4.4. The obligations of Consultant under this Section 4 above will not apply to any Invention that
Consultant developed entirely on his own time without using Athenex’s equipment, supplies, facility or trade
secret information, except for those Inventions that (i) relate to Athenex’s business or actual or demonstrably
anticipated research or development, or (ii) result from the Services or any other work performed by Consultant
for Company. Consultant will bear the burden of proof in establishing the applicability of this subsection to a
particular circumstance.
5.

CONFIDENTIAL INFORMATION AND MATERIALS
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5.1. “Confidential Information” means, except as described in the next paragraph, all information that is or
may be used in the business of Athenex or that relates to Athenex’s scientific or business affairs, including but not
limited to trade secrets; secret, proprietary or confidential information; proprietary technology; research and
development information; new product and service ideas; business plans; marketing, financial, trading, research,
and sales data; financial and other personal information regarding customers, business partners or employees; the
terms of this Agreement; and all information that is treated by Athenex as secret, proprietary or confidential.
Confidential Information is contained in various media, including records of research data and observations,
records of clinical trials, patent applications, computer programs, supply and customer lists, internal financial data
and other documents and records of Athenex, whether or not labeled or identified as “Confidential” or prepared in
full or in part by Consultant (the “Materials”). Any similar information or materials obtained by or given to
Athenex about or belonging to its suppliers, licensors, licensees, partners, affiliates, customers, potential
customers or others is referred to herein as “Third-Party Confidential Information” and is subject to the exclusions
comparable to those set forth in this Section 5.
Confidential Information does not include information which (a) was known to Consultant at the time it was
disclosed, other than by previous disclosure by Athenex, (b) is at the time of disclosure or later becomes publicly
known under circumstances involving no breach of this Agreement; (c) is made available to Consultant by a third
party who did not derive it from Athenex and who imposes no obligation of confidence on Consultant; or (d) is
required to be disclosed by a governmental authority or by order of a court of competent jurisdiction, provided
that such disclosure is subject to all available protection and reasonable advance notice is given to Athenex.
5.2. Nondisclosure and Nonuse of Confidential Information and Materials. During the course of
performing the Services, Consultant acknowledges that it/he/she may become aware of or have access to
Confidential Information and/or Materials. Consultant acknowledges Athenex is and shall at all times remain the
sole owner of Confidential Information and Materials. Consultant shall not directly or indirectly publish,
disseminate or otherwise disclose, deliver or make available to any third party any Confidential Information,
Materials or Third-Party Confidential Information, other than in furtherance of the purposes of this Agreement,
and only then with the prior written consent of Athenex; nor shall Consultant use such Confidential Information,
Materials or Third-Party Confidential Information for Consultant’s own benefit or for the benefit of any other
third party or other than as required to perform the Services. Consultant shall be liable for any disclosure or use of
Confidential Information, Materials or Third-Party Confidential Information by any person to whom Consultant
furnishes such information or materials. Consultant acknowledges that it/he/she has received, and agrees to abide
by, the Athenex Insider Trading and Confidentiality Policy. Consultant acknowledges that it/he/she may become
aware of or have access to material non-public information and hereby agrees not to trade in Athenex securities
while in possession of material non-public information.
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5.3. Publications. Consultant agrees to submit to Athenex, at least sixty (60) days in advance of
submission to any third party, a copy of any proposed manuscript or other materials proposed to be published or
otherwise publicly disclosed which contains information relating to the Field or any other area in which
Consultant has actually performed Services for Athenex to enable Athenex to determine if patentable Inventions
or Confidential Information of Athenex would be disclosed. Consultant shall cooperate with Athenex in this
respect and shall delete from the manuscript or other disclosure any Confidential Information if requested by
Athenex and shall assist Athenex, including further reasonable delays in publication, in filing for patent protection
for any patentable Inventions prior to publication or other disclosure.
5.4. Use and Return of Confidential Information and Materials. Consultant shall exercise all commercially
reasonable precautions to protect the integrity and confidentiality of the Confidential Information, Materials and
Third-Party Confidential Information. Consultant acknowledges that use of Materials is at the sole risk of
Consultant and agrees to use the Materials in accordance with any and all appropriate guidelines or regulations
established by any governmental authority. Consultant shall not remove any Confidential Information or copies
thereof or physical samples of Materials from Athenex’s premises except to the extent necessary to perform the
Services, and then only with the prior consent of Athenex. Upon termination of this Agreement or at any time
upon Athenex’s request, Consultant shall return immediately to Athenex all copies and other tangible
manifestations of Confidential Information and all Materials then in Consultant’s possession or control.
Consultant shall return any Third-Party Confidential Information upon request of the third party or Athenex.
5.5. Notwithstanding the foregoing nondisclosure obligations, pursuant to 18 USC Section 1833(b),
Consultant shall not be held criminally or civilly liable under any federal or state trade secret law for the
disclosure of a trade secret that is made: (i) in confidence to a federal, state, or local government official, either
directly or indirectly, or to an attorney, and solely for the purpose of reporting or investigating a suspected
violation of law; or (ii) in a complaint or other document filed in a lawsuit or other proceeding, if such filing is
made under seal.
5.6. Nothing in this Section 5 prohibits Consultant from reporting possible violations of federal law or
regulation to any governmental agency or entity, including but not limited to the Department of Justice, the
Securities and Exchange Commission, the Congress, and any agency Inspector General, or making other
disclosures that are protected under the whistleblower provisions of federal law or regulation. Consultant does not
need the prior authorization of Athenex to make any such reports or disclosures, and Consultant is not required to
notify Athenex that he has made such reports or disclosures.
6.

TERMINATION

6.1. Early Termination. Either Party may terminate this Agreement at any time without cause upon thirty
(30) days’ written notice. In the event of any material breach of this
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Agreement, the non-breaching Party may terminate this Agreement immediately upon written notice to the
breaching Party.
6.2. Effect of Termination. Upon termination of this Agreement, neither Consultant nor Athenex shall have
any further obligations under this Agreement, except that any liabilities accrued through the date of termination
and Sections 4, 5, 6.2 and 7 shall survive termination.
7.

MISCELLANEOUS
7.1. Independent Contractor Status.
(a) It is understood and agreed that Consultant and Athenex are independent parties; that Consultant
and any of its employees or subcontractors are independent contractors of Athenex and not joint venturers,
partners, agents or employees of Athenex; neither Consultant nor any of its employees or subcontractors
have authority to act for or on behalf of Athenex or to bind Athenex to any obligation or in any manner
without the express advance approval in writing of Athenex.
(b) No federal, state or local income tax, nor any payroll tax of any kind, shall be withheld or paid
by Athenex on behalf of Consultant, and Consultant and any subcontractors shall not be treated as
employees of Athenex with respect to the performance of Services for US federal, state, unemployment or
local tax purposes.
(c) Because Consultant is engaged in his own independently established business, Consultant and
any subcontractors shall not be eligible for, and shall not participate in, any employee benefit or retirement
plan of Athenex, and Consultant shall not be covered by Athenex’s Workers’ Compensation insurance.
(d) Consultant is not required to devote his entire time and attention to providing services under this
Agreement but, rather, is free to accept employment or other consulting engagements in the Consultant’s
sole discretion and without notice to Athenex.
(e) Although Athenex, in its sole discretion, may elect to make office space and related facilities and
supplies available to Consultant, Consultant may perform the Services in such office space or at another
location as Consultant elects in his sole discretion, subject, however, to Athenex confidentiality
requirements. Consultant shall comply with all Athenex’s policies and procedures pertaining to maintaining
the confidentiality of all information pertaining to Athenex, its clients, and clients and customers of
affiliates of Athenex, including those set forth in this Agreement.
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(f) Consultant will retain sole and absolute discretion and judgment in the manner and means of
carrying out the Services, and acknowledges and agrees that it/he/she will use a high level of skill that is
necessary to perform the Services.
(g) Athenex shall be solely entitled to any research and development tax credits associated with the
Services under this Agreement, and Consultant shall not take any action inconsistent with this position.
7.2. Compliance with Laws. Consultant will comply with all protocols, specifications, laws and
regulations applicable to this Agreement and/or the Services, including, but not limited to, the U.S. Food, Drug
and Cosmetic Act.
7.3. Warranty Against Prior Existing Restrictions. Consultant represents and warrants that Consultant is
not a party to any agreement containing a restriction with respect to (i) the Services that Consultant is to perform
hereunder or (ii) the use or disclosure of any information, directly or indirectly, related to the Athenex’s business,
or the Services Consultant is required to perform pursuant hereto nor will the Consultant enter into such an
agreement during the term of this Agreement.
7.4. Cooperation. With respect to any investigation, litigation, arbitration, mediation, administrative
hearing, or any other dispute resolution process to which Athenex is a party or which Consultant is a witness at
any time, subject to the Consultant’s duty and availability under his employment at the time, the Consultant will
cooperate fully and truthfully with Athenex, its attorneys and agents, with respect to any process including but not
limited to, interviews, depositions, preparation for testimony, signing truthful and accurate affidavits and testifying
or otherwise providing truthful and accurate evidence, without the necessity of legal process, at no out of pocket
cost to Consultant and with reasonable notice to Consultant.
7.5. Indemnification.
(a) Athenex shall indemnify and hold Consultant harmless from and against any and all third
party claims, causes of action, damages, liabilities, losses, costs and expenses, including but not limited to
attorneys’ fees (collectively, “Claims”) arising from or related to: (i) Athenex’s or a third party’s use of any
Inventions generated by Consultant in the performance of services, or a third party’s use of any Inventions
generated by Consultant in the performance of services, or Athenex’s or a third party’s manufacture, use or sale of
any product or service relying on any such Inventions, (ii) any third party’s patent or other intellectual property
rights claimed with regard to any Athenex-supplied material; or (iii) the gross negligence or willful misconduct of
Athenex or any of its directors, officers, employees, or agents (the “Athenex Indemnitees”); provided, however,
that the foregoing indemnities shall not apply to the extent that such liability arises from or as a result of any
negligent act or omission of Consultant.
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(b) Indemnification Procedures. Any Party seeking indemnity hereunder shall: (i) give prompt
written notice to the other Party (the “Indemnifying Party”) of any Claim for which indemnification is sought;
(ii) permit the Indemnifying Party to assume full responsibility to investigate, prepare for and defend against the
Claim; (iii) reasonably assist the Indemnifying Party, at the Indemnifying Party’s reasonable expense in the
investigation of, preparation for and defense of such Claim; and (iv) not compromise or settle such Claim without
the Indemnifying Party’s prior written consent.
7.6. Compliance with Athenex Policies. Consultant has received copies of, and hereby agrees to comply
with, the Athenex Code of Business Conduct and Ethics and Insider Trading and Confidentiality Policy.
7.7. Publicity. Consultant consents to the use by Athenex of his or its name and likeness in written
materials or oral presentations to current or prospective customers, investors or others, provided that such
materials or presentations accurately describe the nature of Consultant’s relationship with or contribution to
Athenex. Consultant shall not use Athenex’s name in any written materials without Athenex’s prior, express
written consent.
7.8. Assignment. This Agreement, and the rights and obligations hereunder, may not be assigned,
subcontracted, or transferred by either Party without the prior written consent of the other Party, except that
Athenex may assign its rights under this Agreement in connection with the merger, consolidation or sale of all or
substantially all assets of Athenex.
7.9. Entire Agreement. This Agreement constitutes the entire agreement of the Parties with regard to the
remaining subject matter hereof, and supersedes all previous written or oral representations, agreements and
understandings between Athenex and Consultant. This Agreement may be amended or extended only by a writing
signed by both Parties.
7.10. Applicable Law. This Agreement shall be governed by and construed in accordance with the laws of
the State of New York, excluding its conflicts of laws provision. Any litigation or proceeding that arises out of this
Agreement shall be brought in the courts of the State of New York with venue in Erie County or the United States
District Court for the Western District of New York and each of the Parties expressly consents to personal
jurisdiction in such courts.
7.11. Severability; Waiver. If any clause, term or provision of this Agreement shall be judged to be invalid
for any reason whatsoever, such invalidity shall not affect the validity or operation of any other clause, term or
provision hereof. Failure of either Party at any time to enforce any of the provisions of this Agreement shall not be
deemed to be a waiver of such or any other provision hereof.
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The Parties hereby cause this Agreement to be signed as an instrument under seal.
ATHENEX, INC.

CONSULTANT

By:

By:

/s/ Johnson Lau
Its authorized officer

/s/ Randoll Sze
(Signature)

Name: Johnson Lau

Name: Randoll Sze

Title:

Chief Executive Officer

Title:

Consultant

Date:

September 1, 2021

Date:

September 1, 2021
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EXHIBIT A
The Consultant will insure the transition of responsibilities to the Acting Chief Accounting Officer and/or Chief
Financial Officer.
The Consultant will serve as an Advisor to the Chief Executive Officer and Board of Directors on strategic
business matters and projects.
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EXHIBIT B
Expense Reimbursement Procedures
These procedures cover all reimbursable travel and entertainment expenses incurred by Consultants providing
professional services to Athenex.
Full documentation (copies of detailed receipts) must be submitted to Athenex for reimbursement.
Airline Travel: Airline travel expenses are reimbursed based on actual cost incurred by Consultant. Consultant
must fly in coach class via commercial airline and must travel at the most economical rate available and taking
into consideration, the consultant’s travel time.
Lodging: Consultant is encouraged to use Athenex’s preferred hotels. Information on the preferred hotels will be
furnished upon request. Detailed breakdown of room charges must be submitted for reimbursement. Entertainment
charges, such as in-room movies, will not be reimbursed.
Meals: Consultants will be reimbursed for reasonable meal expenses incurred while traveling on Athenex
business, up to a maximum of $10.00 for breakfast, $15.00 for lunch and $30.00 for dinner.
Ground Transportation: Reasonable expenses for non-commuting ground transportation (taxi, bus, or train)
incurred while traveling on Athenex business are reimbursed based on actual cost to Consultant. Consultant
should rent an automobile only when other transportation is not feasible or when automobile rental is less
expensive than other modes of transportation. When a Consultant’s own automobile is used for business travel,
reimbursement will be computed using Athenex’s current business mileage reimbursement rate (currently $0.575
per mile) for actual business miles driven. No reimbursement will be made for the repairs or other costs associated
with the vehicle such as fines, court costs or towing charges.
Miscellaneous Travel Expenses: Athenex will reimburse Consultants for the actual cost of the following items if
incurred during travel on Athenex business:
●
●
●

Telephone calls: Business calls and reasonable calls home to family necessary due to business travel;
Tipping: Tips at 15% for business meals and other tips (such as for bellhops and parking attendants) within
reason;
Tolls and Parking: Tolls and parking fees during travel in a personal or rental automobile.

Athenex will not reimburse Consultants for items of a personal nature (e.g., cigarettes, magazines, newspapers,
toiletries); personal entertainment expenses (e.g., theaters, sporting events); personal
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fees or dues (e.g., airline membership clubs, athletic club or personal credit card fees); or personal expenses
incurred at home (e.g., fees for lawn care, snow removal, baby-sitting or pet boarding).
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